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II.  STATEMENT OF THE CASE
A.  Nature of the Case
This is an appeal from the summary dismissal of Appellant Ricardo Ozuna’s
petition for post-conviction relief.  R 140-143.  Relief should be granted because Mr.
Ozuna did raise a genuine issue of material fact as to whether he was denied
effective assistance of counsel when he rejected a plea offer on the basis of deficient
advice.   
B.  Procedural History and Statement of Facts
Mr. Ozuna was convicted of lewd conduct with a minor child under sixteen
and of having been previously convicted of a sexual offense.  He was sentenced to a
term of life with a minimum period of confinement of twenty years.  The Court of
Appeals affirmed in a published decision.  The Supreme Court denied review on
January 22, 2014.  State v. Ozuna, 155 Idaho 697, 316 P.3d 109 (Ct. App. 2013), Ex.
H. 
On January 12, 2015, Mr. Ozuna filed a pro se petition for post-conviction
relief.  R 5-8.  Of relevance to this appeal, Mr. Ozuna alleged in Claim Four of his
petition that trial counsel was ineffective for advising him not to take a plea offer of
15 years maximum.  R 28.  He alleged that counsel told him of the plea offer
approximately five months before trial, but advised him not to take it because
counsel could win the case at trial.  Id. This advice was constitutionally deficient
and Mr. Ozuna was prejudiced insofar as he did not take the plea, losing his
opportunity to do so, which led to a trial and conviction and the imposition of a
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much greater sentence.  R 29. 
The State filed an Answer, R 85-88, attaching Exhibits A-K which included
records from the underlying case.  R 89.  
District Court Judge Molly Huskey thereafter granted Mr. Ozuna’s request
for appointed counsel and further granted Mr. Ozuna’s request for appointment of
substitute counsel.   R 92-93, 109-110. 
Thereafter, the court gave notice of its intent to dismiss the petition.  R 111-
131.  With regard to Claim Four, the court stated that it intended to dismiss
because Mr. Ozuna had not established any prejudice by alleging that he would
have accepted the plea agreement instead of proceeding to trial.  R 123.   
Counsel failed to respond and the court dismissed the petition.  R 136-139. 
The court entered a final judgment on October 23, 2015.  R 152-153.
This appeal timely follows.  R 140-143. 
III.  ISSUE PRESENTED ON APPEAL
Did the district court err in dismissing Claim Four on the basis that Mr.
Ozuna had not alleged that he would have accepted the plea instead of proceeding
to trial when Mr. Ozuna specifically alleged: “Prejudice can be shown by the loss of
the plea opportunity which le[d] to a Trial resulting in the conviction with the
imposition of a more serious sentence opposed to that [which] was offered.”?  R 29. 
IV.  ARGUMENT
The District Court Erroneously Dismissed Claim 4
Idaho Code § 19-4906 authorizes summary dismissal of an application
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for post-conviction relief, either pursuant to motion of a party or upon
the trial court’s own initiative.  Summary dismissal of an application is
the procedural equivalent of summary judgment under IRCP 56. 
When reviewing the grant of a motion for summary judgment, this
Court applies the same standard used by the district court in ruling on
the motion.  Likewise, when reviewing a district court’s order of
summary dismissal in a post-conviction relief proceeding, we apply the
same standard as that applied by the district court.  Thus, when
reviewing such a dismissal, this Court must determine whether a
genuine issue of fact exists based on the pleadings, depositions and
admissions together with any affidavits on file.  
Ridgley v. State, 148 Idaho 671, 675, 227 P.3d 925, 929 (2010) (internal quotations
and citations omitted). 
“[I]f the petitioner’s alleged facts are uncontroverted by the State . . . [they]
must be regarded as true.”  Phillips v. State, 108 Idaho 405, 407, 700 P.2d 27, 29
(1985), as quoted in Ridgley v. State, supra. 
Moreover, “if the petition, affidavits and other evidence supporting the
petition allege facts that, if true, would entitle the petitioner to relief, the post-
conviction claim may not be summarily dismissed.”  Stevens v. State, 156 Idaho 396,
405, 327 P.3d 372, 381 (Ct. App. 2013).  And, Mr. Ozuna’s failure to respond to the
notice of intent to dismiss is not a bar to an appeal from that dismissal.  Garza v.
State, 139 Idaho 533, 536-37, 82 P.3d 445, 448-49 (2003).  
Mr. Ozuna supported his claim of ineffective assistance with regard to the
plea offer with this statement:  “Prejudice can be shown by the loss of the plea
opportunity which le[d] to a Trial resulting in the conviction with the imposition of
a more serious sentence opposed to that [which] was offered.”  R 29.   He submits to
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this Court that this statement makes clear that but for counsel’s deficient advice he
would have taken the plea offer.  The district court’s conclusion to the contrary is
simply incorrect.  The plea opportunity would not have been lost except for the fact
that Mr. Ozuna would have taken the plea had he not received constitutionally
deficient advice to reject it; if he had not intended to take the plea but for the
advice, he could not claim to have lost anything.  He has therefore raised a genuine
issue of material fact as to his claim of ineffective assistance of counsel and the
district court’s summary dismissal should be reversed and the case remanded for an
evidentiary hearing.   Ridgley v. State, supra; Stevens v. State, supra. 
V. CONCLUSION
The district court misread the petition in summarily dismissing Mr. Ozuna’s
claim of ineffective assistance of counsel in advising him to reject the plea offer.  Mr.
Ozuna did allege that but for counsel’s advice he would have taken the plea offer. 
He therefore asks this Court to reverse the order of summary dismissal and remand
for an evidentiary hearing. 
Respectfully submitted this 15  day of June, 2016.th
         /s/                                        
Deborah Whipple
Attorney for Ricardo Ozuna, Jr.
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